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THE CONSTITUTION OF OKLAHOMA 

MR. BRYCE has commended to scholars the study of our 
state constitutions on account of their historic interest 
and their value for the science of comparative politics. 
In them, he urges with good reason, one may read the annals of 
legislative and political sentiment more easily and more suc- 
cinctly than in any similar series of laws in any other country. 1 
It may be added that these fundamental laws are all the more 
instructive to the student of practical politics, because they con- 
tain, in a large measure, the definite rules of law which are 
steadily being devised to meet concrete problems as social 
pressures from various directions bring them within the sphere 
of legislation. In fact, it is highly probable that the political 
philosopher who considered them in the abstract would go 
far astray; because they mainly reflect the legal adjustments 
which have accompanied the material development of our 
country and are well-nigh meaningless to anyone not ac- 
quainted with the course of our economic evolution during the 
past century. From this point of view, the constitution of the 
recently admitted state of Oklahoma possesses a unique interest, 
for its framers have searched with great assiduity among the 
fundamental laws and statutes of all the other states for the lat- 
est inventions known to American politics and have worked 
them into a voluminous treatise on public law — a mosaic in 
which the glittering new designs of " advanced democracy " 
appear side by side with patterns of ancient English make. 

/. Structure of the central government. 
In the bold framework of this new government, there is little 
that is novel or striking, and it would be a work of supereroga- 
tion to describe it in detail. Accordingly we consider only the 
newer devices which have a special significance in showing the 
general tendencies in our constitutional development. 

1 American Commonwealth, vol. i, p. 450. 
95 
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In the midst of a movement, commended by the experience 
of many states,' toward an integration of the administrative 
system into a responsible hierarchy and the centralization of con- 
trol in the hands of the governor, Oklahoma has gone almost as 
far as possible in the other direction. In fact, faith in the check 
and balance system as a guarantee of efficiency and justice in 
administration is expressly stated in the article ordering the 
legislature to provide by law for the establishment and main- 
tenance of 

an efficient system of checks and balances between the officers of the 
executive department, and all commissioners and superintendents and 
boards of control of state institutions, and all other officers entrusted 
with the collection, receipt, custody or disbursement of the revenues or 
moneys of the state whatsoever. 

In accordance with this scheme of government, not only are the 
old executive officials — secretary of state, auditor, attorney-gen- 
eral and treasurer — elected by popular vote, but also the newer 
authorities — superintendent of public instruction, insurance com- 
missioner, state examiner of state and county accounts, com- 
missioner of labor, mine inspector and commissioner of charities. 
The corporation commission, which in New York is appointed 
by the governor by and with the advice of the Senate, is com- 
posed in Oklahoma of three members elected by the voters of 
the state for a term of six years, one member going out bien- 

1 It must be admitted, however, that some of the states are going in the direction 
of popular election. Governor Blanchard, of Louisiana, in his message of May 14, 
1906, said: "In my inaugural address I recommended to this General Assembly at 
its first session, that action be taken on the line of relegating to the people the filling 
by popular vote of offices under the state government that were filled by appointment 
of the governor. Much then was done in this direction. The judges of the supreme 
court, theretofore appointed by the governor, were made elective. The register of 
the State Land Office and the commissioner of agriculture and immigration, thereto- 
fore appointive, were made elective the same as other state officers. So also vacan- 
cies occurring in the offices of district judge, district attorney, sheriff and clerk of 
court, which vacancies when occurring had heretofore been filled by appointment of 
the governor, are now filled by election of the people at special elections called for 
the purpose." On the other hand, Governor Hughes, of New York, in his 1909 
inaugural address inveighed against the irresponsibility engendered by the decen- 
tralized elective system. 
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nially. Over this decentralized and independent administrative 
system, the governor has only general supervisory power. He 
must, of course, see that the laws are executed, and he may re- 
quire information under oath from all the officers and commis- 
sioners of the state on any subject relating to the discharge of 
their public functions ; but he has no coercive authority over the 
chief administrative officers through the disciplinary power of 
appointment and removal. By way of compensation, however, 
he is given a term of four years in which to learn that art of 
control which is unknown to the formal legal methods. 1 

All elective state officers, including the justices of the su- 
preme court, are liable to removal by the process of impeach- 
ment " for wilful neglect of duty, corruption in office, habitual 
drunkenness, incompetency, or any offense involving moral 
turpitude committed while in office." 

In determining the number of members which the legislature 
shall contain, constitution makers in the United States have ap- 
parently arrived at no consistent principles. A study of twenty- 
one states having a population of between one and three mill- 
ions reveals an average of forty in the Senate and one hundred 
and fifteen in the House. 2 Oklahoma somewhat approaches the 
average by having forty-four senators and one hundred and 
nine representatives; but when compared with the fifty-one 
senators and one hundred and fifty assemblymen in New York, 
with a population of over seven millions, the number seems de- 
cidedly out of proportion. Following the example set by a 
majority of the states, biennial election of the members of the 
lower house is provided 3 and the senatorial term is put at 
four years, one-half retiring biennially. Biennial sessions of 
the legislature are also provided ; but to induce the members to 
confine their operations within a limit of sixty days it is ordered 
that they shall receive $6.00 per day during that period and 

1 Goodnow, Politics and Administration, p. 173. 

2 Dealey, Our State Constitutions (1907), p. 43. 

'According to Professor Dealey, three states in 1905 had quadrennial elections 
for the lower house; Georgia, Massachusetts, New Jersey, New York, Rhode Island 
and South Carolina had annual meetings; and all the other states held biennial elec- 
tions. Ibid., p. 45. 
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only $2.00 for each day's attendance thereafter. Accordingly, 
unless patriotic devotion to law-making or some other import- 
ant considerations are brought to bear, Oklahoma need not be 
expected to contribute more than her quota to that vast mass 
of statutes which Judge Parker estimated at 25,000 pages a 
year. 1 This precise limitation, however, may impose on the 
legislators that " severe nervous strain " under which it is said 
Indiana law-makers labor to complete their necessary work 
within the sixty-one days prescribed by the constitution. 2 

Except for some important limitations on procedure which 
will be considered below, the Oklahoma judicial system presents 
few features of interest. The justices of the supreme court, 
however, are selected by a rather novel process : the state is 
divided into five districts ; in each district candidates are to be 
nominated at the primaries by the political parties or by peti- 
tion ; such candidates are voted for by the qualified voters of 
the state at large, no elector voting for more than one candi- 
date from each district ; and the candidates receiving the highest 
number of votes in the state are, severally, the justices-elect of 
the particular districts from which they are nominated. In 
order to expedite judicial business Oklahoma has not resorted 
to the drastic device of refusing to pay the justices of the 
supreme court until they have finally decided the cases before 
them — a method now in force in several states 3 — but it simply 
orders them to render a written opinion in each case within six 
months after it has been submitted. This may have the salu- 
tary effect of abbreviating the absurdly long opinions which our 
courts are prone to inflict on the suffering public ; at all events 
it will prove an interesting experiment. 4 

//. Special restrictions on the authorities of the state. 
The crowning restriction on the delegated authorities of the 

1 Proceedings of the American Political Science Association, 1907, p. 105. 

2 Ibid., p. 103. 3 Dealey, op. cit., p. 41. 

4 It is estimated that there are in America alone over six thousand volumes of de- 
cisions, and that from one to two hundred volumes are being added annually. Pro- 
ceedings of the American Political Science Association, 1907, p. 83. Certainly it is 
time to restrict the loquacity of our law speakers. 
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state is the express retention of the law-making power in the 
hands of the voters through a system of initiative and referen- 
dum. This newer contrivance of institutional democracy has 
already found its way into the constitutions of many states ; and 
Oklahoma has followed the example of Oregon so closely that 
almost the exact words of the amendment adopted in that state 
in 1902 have been accepted: 

The legislative authority of the state shall be vested in a legislature, 
consisting of a senate and a house of representatives ; but the people 
reserve to themselves the power to propose laws and amendments to 
the constitution and to enact and reject the same at the polls indepen- 
dent of the legislature, and also reserve power at their own option to 
approve or reject at the polls any act of the legislature. 

Even the Oregon requirement as to the title of the bills has 
been adopted, and the style of all measures is to be " Be it en- 
acted by the people of the state of Oklahoma"; and further to 
demonstrate the majesty of the people, the veto power of the 
governor shall not extend to measures voted on by them. 

An ordinary legislative measure may be initiated by eight per 
cent of the legal voters and ratified by a simple majority of 
those voting in the election at which the particular proposition 
is submitted. The initiation of a constitutional amendment re- 
quires fifteen per cent of the voters, and goes into force when 
approved by " a majority of the votes cast thereon." Thus it 
may happen that a small proportion of the total number of 
voters may effect a fundamental revolution in the political sys- 
tem of the state. This provision is doubtless based on practical 
experience — on the popular indifference manifested in many 
states to proposals referred for approval. If a majority of all 
the legal voters were required, it might mean the defeat of 

■On an amendment submitted to the voters of Kansas in 1906 only 60,000 votes 
were cast out of a total of 300,000 polled by the candidates for governor. In the 
same year an amendment to the constitution of Indiana was voted on by only one- 
twelfth of the voters who went to the polls. In the same year in Louisiana several 
important amendments were adopted by a vote of one-sixth of the electorate. J. W. 
Garner, in Proceedings of the American Political Science Association, 1907, p. 171. 
See, however, the large vote polled on referenda in Oregon. Biennial Report of the 
Secretary of State, 1907, p. 68a. 
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almost every measure submitted.' To prevent the constant use 
of the initiative by persistent minorities as a means of agitation, 
it is provided that no measure rejected by popular vote may 
again be proposed within three years thereafter by less than 
twenty-five per cent of the legal voters. 

All acts of the legislature, except laws necessary for the im- 
mediate preservation of the public peace, health or safety, must 
be referred to the people on a petition of five per cent of the 
legal voters or on the order of the legislature itself. The refer- 
endum petition must be filed with the secretary of state not 
more than ninety days after the adjournment of the session of 
the legislature which passed the act in question ; and a major- 
ity of those voting on the measure is sufficient for approval or 
rejection. The referendum may be demanded on one or more 
items or sections or parts as well as on the whole bill; and 
to give the people time to prepare petitions, no act (except one 
carrying into effect the initiative and referendum provisions of 
the constitution or a general appropriation bill) can go into effect 
until ninety days have elapsed after adjournment, unless in case 
of emergency. The existence of an emergency is determined 
by a two-thirds vote of all the members elected to each house, 
the governor concurring. When executive disapproval is in- 
curred, declarations of emergency must have a vote of three- 
fourths of the members of each house. As a result, prob- 
ably, of the experience of South Dakota, 1 emergency acts are 
expressly limited to such measures as are immediately necessary 
for the preservation of public health, peace or safety ; and they 
may not include the granting of franchises or licenses to cor- 
porations or individuals to extend for more than one year, nor 
provisions for the purchase or sale of real estate, nor the rent- 
ing or encumbrance of real property for more than one year. 

Special and local legislation is one of those thorny problems 
that apparently can neither be solved nor be let alone." In this 
matter Oklahoma has borrowed from her sister commonwealth 
of Arkansas the check of publicity. No special or local law 

1 State ex rel. Lavin et al. v. Bacon (1901), 14 S. D. 394. 
'Dealey, op. tit., pp. 51-54. 
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can be considered by the legislature until notice of the intended 
introduction of the proposed bill, stating in substance the con- 
tents thereof, is first printed for four consecutive weeks in some 
weekly newspaper published or having general circulation in the 
city or county affected by the bill. This requirement seems to 
ensure adequate publicity, and it will probably prevent that sur- 
reptitious publication which, as Professor Dealey points out, 
may very well defeat the operation of an otherwise excellent 
plan. This general restriction is further supplemented by a 
long list of particular subjects on which special legislation is 
forbidden except as otherwise provided. 

To secure a wholesome separation of politics from private 
economy, it is ordered that a member of the legislature who 
has a personal or private interest in any measure or bill pro- 
posed or pending before the legislature must disclose the fact 
to the house of which he is a member and must not vote 
thereon. Furthermore, no member, during the term for which 
he is elected or within two years after its expiration, shall be 
interested directly or indirectly in any contract with the state, 
or with a county or subdivision thereof, authorized by any law 
passed during his time of service. For the species of corrup- 
tion which this provision aims to prevent, the penalty is ex- 
pulsion ; and expulsion for this cause renders the member for- 
ever ineligible for election to either house. 

The rule, now approved by the experience of several states, 
that the general appropriation bill shall contain nothing but ap- 
propriations for the expenses of the executive, legislative and 
judicial departments of the state and for interest on the public 
debt, 1 is adopted. Moreover no revenue bill can be passed 
during the last five days of the session. From among the 
variety of expedients designed to limit the taxing power of the 
legislature, 2 Oklahoma has selected a maximum rate of thirty- 
one and one-half mills on the dollar and the assessment of all 
property taxable ad valorem on the basis of a fair cash value. 
Provision is made that the state may select its objects of tax- 

1 Reinsch, American Legislatures and Legislative Methods, p. 189. 

2 Agger, The Budget in the American Commonwealths (Columbia Studies), p. 35. 
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ation and levy its revenues independent of the counties, cities 
or other municipal subdivisions ; but this separation of sources 
of revenue, which is clearly the tendency in the most advanced 
commonwealths, is not made obligatory upon the legislature. 
Lest that inherent power which abides in the legislature should 
not be deemed sufficient warrant for any radical schemes of 
taxation that the future may bring forth, it is expressly stipu- 
lated that the legislature shall have authority to levy license, 
franchise, gross revenue, excise and income taxes, collateral and 
direct inheritance, legacy and succession taxes, graduated in- 
come taxes, graduated collateral and direct inheritance taxes, 
graduated legacy and succession taxes, stamp, registration, pro- 
duction or other specific taxes. The work of equalization is 
entmsted to a state board composed of the governor, auditor, 
secretary of state, attorney-general, state inspector and ex- 
aminer and the president of the board of agriculture . 

Two very significant limitations on the authorities of the 
state are embodied in the clauses relating to habeas corpus and 
injunctions. Defying what seem to be " the plain teachings of 
history " that summary and drastic powers must occasionally be 
wielded by some officer of the state, Oklahoma has firmly de- 
clared that "the privilege of the writ of habeas corpus shall 
never be suspended by the authorities of this state." This sub- 
ordination of military to civil authority in the matter of the 
great prerogative writ is accompanied by a positive limitation 
on the power of the judiciary in the granting of injunctions. 
The legislature, the constitution declares, shall pass laws defin- 
ing contempts and regulating proceedings and punishments in 
cases of contempt ; but every person accused of violating or 
disobeying an injunction out of the presence or hearing of the 
court is to be entitled to trial by jury to determine his guilt or 
innocence, and in no case shall penalty or punishment be im- 
posed for contempt until the accused has had an opportunity to 
be heard. 

III. Municipal and local government. 
In the attempt to secure for towns and cities a large degree 
of " home rule," Oklahoma has adopted the system which has 
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been instituted in Missouri, California, Colorado, Washington 
and Minnesota, namely, that of allowing certain municipalities 
to draft their own charters without legislative interference. Any 
city in Oklahoma containing a population of more than two 
thousand inhabitants may place the framing of its charter in 
the hands of a board of freeholders elected by the qualified 
voters of the place ; and the document drafted by this municipal 
convention, when ratified by popular vote and approved by the 
governor, becomes the organic law of the city. Amendments 
to the charter may be made by the processes of initiative and 
referendum described in the next paragraph, but these also re- 
quire the approval of the governor. The municipal charter is, 
of course, subject to the constitution and laws of the state ; and 
the courts, when called upon to adjust conflicts over state and 
municipal functions, will find numerous precedents for their 
guidance in the experiences of other states where this mode of 
charter enactment is in force. 1 

Not only do the voters of the municipality control their own 
charter making, they retain supervisory powers over their 
agents by means of the initiative and referendum. Petitions 
initiating municipal measures or requiring referenda must be 
signed by twenty-five per cent of the number of persons who 
voted at the election just preceding. If the petition demands 
the enactment of an ordinance or a legal act other than the 
grant, extension or renewal of a franchise, it is presented to the 
municipal council, and, if approved there, becomes law without 
further reference to the voters. If it is rejected by the council, 
it must be referred to the voters and will go into effect if 
approved by the majority of those who vote thereon. 

This popular supervision is developed" to the highest degree 
in the matter of franchises. No municipal corporation can 
grant, extend or renew a franchise without submitting the 
measure to the people, and the proposed measure must receive 
the approval of a majority of the qualified voters residing within 
the corporate limits. Furthermore, the definite term of twenty- 
five years is fixed for all such grants, renewals or extensions, 

1 Goodnow, City Government in the United States, p. 93. 
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and every municipal corporation in the state is given the right 
to undertake any business or enterprise which may be engaged 
in by any person, firm or corporation by virtue of a franchise 
from the city. No exclusive franchises can be granted, and the 
power to regulate the use and enjoyment of franchises as well 
as the charges made for public services is expressly retained. 

In the sections relating to local government, the point of 
special interest is the extension of the principle of the initiative 
and referendum to the county and its subdivisions, as regards all 
local ordinances. 

IV. Provisions relating to corporations and labor 

The spirit of fierce opposition to monopolies and that jeal- 
ousy of large business enterprises which have filled the statute 
books of western states with drastic measures, appear in almost 
every article of the Oklahoma constitution. In the bill of rights, 
perpetuities and monopolies are declared to be contrary to the 
genius of a free government, and corporations are excluded from 
several of the privileges and immunities secured to natural per- 
sons. Remembering, doubtless, that many men, eminent for 
their administrative capacities, are prone to forget business cares 
in the presence of investigating committees, the framers of 
Oklahoma's fundamental law have provided for unrestricted 
searches into the actual transactions of corporations, by expli- 
citly stating that the records, books and files of all corporations 
shall be at all times subject to the full visitorial and inquisitorial 
powers of the state, notwithstanding the rights secured to per- 
sons and to citizens. And to refresh the memory of witnesses, 
it is ordered that no person having knowledge of facts tending 
to establish the guilt of any other person or corporation charged 
with an offence against the laws of the state shall be excused 
from presenting it on the ground that it might incriminate him- 
self ; but immunity from prosecution and punishment is guaran- 
teed to persons so testifying. Lest the legislature should per- 
chance overlook the matter, it is expressly ordered to enact laws 
defining unlawful combinations, monopolies, trusts and acts and 
agreements in restraint of trade, and to provide for the punish- 
ment of offenders. 
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The realization of these policies is, however, by no means left 
to the uncontrolled devices of the legislature. The constitution 
creates a corporation commission, composed of three members 
elected for terms of six years by popular vote, one of them re- 
tiring every two years. In all matters pertaining to the public 
visitation, regulation or control of corporations and within its 
jurisdiction, the commission has the powers and authority of a 
court of record, and may administer oaths and compel the 
attendance of witnesses and the production of papers. It may 
punish for contempt any person guilty of disorderly or disre- 
spectful conduct in its presence, and may enforce compliance 
with its lawful orders and requirements by imposing fines and 
penalties provided by law — always after affording due process 
to the party or parties affected. 

The powers of the commission leave nothing to be added. 
It is charged with the duty of supervising, regulating and con- 
trolling all transportation and transmission companies doing 
business within the state, in all matters relating to the perform- 
ance of their public duties and their charges therefor. It is 
also to correct abuses and to prevent unjust discrimination and 
extortion by such companies ; and, in order to fulfill its general 
purposes, it is instructed to prescribe and enforce, against the 
various concerns coming within its supervision, reasonable and 
just rates, charges, classifications, rules, regulations and require- 
ments. 

Ample provision is made for collection of the information 
concerning the business of the companies which may be re- 
quired in the discharge of the obligations imposed upon the 
commission. It is empowered, at all times, to inspect the books 
and papers of transportation and transmission companies doing 
business within the state and, furthermore, to require such com- 
panies from time to time to make special reports under oath 
concerning their affairs. The commission is instructed to 
keep itself fully informed on the physical condition of all the 
railroads of the state and the manner in which they are oper- 
ated, with reference to the security and accommodation of the 
public ; and it must take measures " to prevent unjust or un- 
reasonable discrimination and extortion in favor of or against 



10 6 POLITICAL SCIENCE QUARTERLY [Vol. XXIV 

any person, locality, community, connecting line, or kind of 
traffic, in the matter of car service, train or boat schedule, effi- 
ciency of transportation or transmission." In the exercise of 
this enormous supervisory power, the commission is controlled 
by elaborate provisions requiring due process in the matter of 
notice, hearing and appeal to the courts. 

Not content with prescribing general regulations for the com- 
mission and leaving the rest to the legislature, the framers of 
the constitution have embodied in the fundamental law many 
express provisions controlling matters of detail. In the first 
place, they have ordered that the whole physical structure of 
the railway and public-service business shall be laid bare — one 
is tempted to say, naked — before the public. The commission 
must ascertain and keep as a matter of public record the 
amount of money expended in the construction and equipment 
per mile of every railroad and public-service corporation in 
Oklahoma, the amount of money expended to secure the right 
of way and, furthermore, the amount of money it would require 
to reconstruct the road bed, track, depots and transportation 
facilities, and to replace all the physical properties belonging to 
the railroad or public-service corporation. The commission 
must also ascertain the outstanding bonds, debentures and in- 
debtedness and the amount thereof; when issued and the rate 
of interest ; when due ; for what purposes issued ; how used ; 
to whom issued ; to whom sold, and the price in cash, property 
or labor (if any) received therefor; what became of the 
proceeds ; by whom the indebtedness is held, and the amount 
purporting to be due thereon; the floating indebtedness of the 
company, to whom due and the residence of the creditor; the 
credits due on it; the property on hand; and, finally, the 
judicial or other sales of the said road, its property or fran- 
chises and the amounts purporting to be paid therefor. After 
having thoroughly analyzed the physical structure of the sys- 
tem, the commission must ascertain the salaries and wages 
paid by the railroads and public-service corporations. 

The present status of railway and public-service corporations 
is thus to be carefully and minutely described, and then the 
future is to be safeguarded. It is expressly ordered that no 
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corporation shall issue stock except for money, labor done or 
property actually received to the amount of its par value ; all 
fictitious issues of stock or indebtedness are void ; stock and 
bonded indebtedness shall not be increased except in accord- 
ance with the general law and with the consent of the persons 
holding the larger amount in value of the stock duly obtained 
at a meeting held after thirty days' notice. Each railway and 
public-service corporation doing business in the state must, in 
addition, maintain a public office where its business shall be 
transacted, stock transfers recorded, with the amount paid and 
the names of the owners, and books kept showing the assets 
and liabilities of the concern. The directors of such corpora- 
tions must meet annually after due notice and make reports as 
required by law. 

After ordering physical valuation and prescribing these rules 
designed to prevent stock-watering, the Oklahoma constitution 
makers lay down some very particular regulations concerning 
the management and conduct of corporate business. In the 
first place, there are to be no mergers in the state, except under 
specific conditions. No public-service corporation can consoli- 
date its stock, property or franchises with, or lease or purchase 
the works or franchises of, or in any other way control any 
other public-service corporation owning or having under its 
control a competing or parallel line, except by legislative enact- 
ment upon recommendation of the corporation commission. 
Furthermore the legislature is expressly forbidden to authorize 
such consolidations with corporations organized under the laws 
of other states or the United States and holding or controlling 
competing lines in Oklahoma. No railway, transportation or 
transmission corporation can under any circumstances consoli- 
date with concerns organized out of the state. 

Turning to corporations in general, the constitution provides 
that no corporation chartered or licensed to do business in the 
state shall hold, own or control in any manner whatever the 
stock of any competitive corporation or corporations engaged 
in the same kind of business in or out of the state, except such 
stock as may be pledged in good faith to secure bona fide in- 
debtedness, and in such cases the said stock must be sold 
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within twelve months. In fact, the competitive system is to be 
maintained in every field of business ; for, until otherwise pro- 
vided by law, no person, firm, association or corporation en- 
gaged in the production, manufacture or sale of any commodity 
of general use may attempt to destroy competition or create a 
monopoly by discriminating between persons, associations, cor- 
porations, different sections, communities or cities of the state, 
or by selling lower under some circumstances than others, due 
allowance being made for cost of transportation and difference 
in grade and quantity. 

Though competition is to be upheld in the railway business, 
its full consequences are not to be accepted. A flat rate of 
two cents a mile for carrying passengers is imposed until other- 
wise provided by law, subject to the reservation that the cor- 
poration commission may exempt any railroad from the operation 
of this restriction if it can be shown that a just compensation 
cannot be earned under it. Moreover, cooperation among com- 
peting concerns, subject to state supervision, is made mandatory. 
Every railroad, oil-pipe, car, express, telephone or telegraph 
corporation or association authorized to do a transportation or 
transmission business within the state shall have the right to 
intersect, connect with or cross any other road or line. All 
railroad, car or express companies must receive and transport 
one another's cars, tonnage or passengers without delay or dis- 
crimination, under the supervision of the corporation commis- 
sion. All telephone and telegraph lines, operated for hire, 
shall receive and transmit one another's messages and make 
physical connections under the rules prescribed by law. 

And finally there is inserted a clause whose requirements will 
cause readjustments as far away as New Jersey. No corpora- 
tion, foreign or domestic, can do business within the state with- 
out first filing with the corporation commission a list of its 
stockholders, officers and directors, with the residence and 
post-office address of each and the amount of stock held by 
each. And every foreign corporation, before being licensed to 
do business, must designate an agent residing in the state on 
whom summons or other legal notice may be served. No 
foreign insurance company may receive a license or do business 



No. i] THE CONSTITUTION OF OKLAHOMA IOO , 

within the state until it has complied with the laws of the state 
and has deposited such collateral or indemnity for the protec- 
tion of its patrons within the commonwealth as may be pre- 
scribed by the legislature. It must also agree to pay the 
taxes and fees imposed by law. 

The farmers are to be specially protected from the real-estate 
corporations by a unique process. No corporation may be 
created or licensed in the state for the purpose of dealing in 
real estate other than that located in incorporated towns and 
cities or additions thereto. Corporations in general are not pre- 
cluded from acquiring titles by the foreclosure of mortgages, 
but they must dispose of property so acquired within a period 
of seven years. Public-service corporations may not hold any 
land except such as is indispensable to the transaction of their 
necessary business. 

The familiar claims of labor are met in the spirit of the motto 
inscribed upon the seal of the state: Labor omnia vincit. 
Eight hours shall constitute a day's work in all cases of employ- 
ment by and on behalf of the state or any county or munici- 
pality — a provision which extends the eight-hour rule to work- 
men employed by contractors in the service of the government, 
state and local. The contracting of convict labor is prohibited. 
The use of the injunction, as remarked above, is carefully re- 
stricted; and the common-law doctrine of the fellow-servant, 
so far as it affects the liability of the master for injuries to his 
servant resulting from acts or omissions of any other servant or 
servants of the common master, is abrogated as to every em- 
ployee of every railroad company, street railway company, 
inter-urban railway company, and of every person, firm or cor- 
poration engaged in mining in the state. The defense of con- 
tributory negligence or of assumption of risk shall, in all cases 
whatsoever, be a question of fact for the jury. The right of 
action to recover damages for injuries resulting in death shall 
never be abrogated, and the amount recoverable shall never be 
subjected to statutory limitations. No rights under the consti- 
tution can ever be waived by contract, express or implied. 

The constitution creates a department of labor, headed by 
a commissioner elected for a term of four years by popular vote. 
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It also commands the legislature to establish a board of arbitra- 
tion and conciliation in the department of labor with the com- 
missioner at its head. The general conditions of industrial ar- 
bitration are left to the discretion of the legislature, except that 
every license or charter granted to a mining or public-service 
corporation, foreign or domestic, shall contain a stipulation to 
the effect that such corporation will submit to arbitration differ- 
ences with its employees in reference to labor. 

The legislature is ordered to pass laws to protect the health 
and safety of employees in factories, in mines and on railroads. 
Two clauses are added on the subject of child and woman labor. 
The employment of children in any occupation injurious to 
health and morals or especially hazardous to life or limb is pro- 
hibited. Boys under sixteen and women and girls are prevented 
from working underground in the mines. Following the well- 
established precedents of other states, it is provided that eight 
hours shall constitute a day's work in all mines within the state. 

V. Miscellaneous 

Lest the Oklahoma law-makers should not prove amenable to 
the growing pressure of public opinion, which has so recently 
placed elaborate primary laws upon the statute books of Wis- 
consin, Illinois, Kansas, New Jersey and many other states, 
the constitution makes it mandatory upon the legislature to 
enact laws creating a compulsory primary system, which shall 
provide for the nomination of all candidates in all elections for 
state, district, county and municipal officers, including United 
States senators, and which shall apply to all political parties, re- 
serving of course to the people the right to name non-partisan 
candidates by petition. The completion of the plan for popu- 
lar election is left to the legislature. All corporations organ- 
ized or doing business within the state are forbidden to influence 
elections or official duty by the contribution of money or any- 
thing of value. 

Both in the bill of rights and in the body of the constitution 
there are several departures from the traditional Anglo-Saxon 
legal doctrines ; but most if not all find precedents in the newer 
constitutions of other states and thereby fall in with certain gen- 
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eral tendencies in American legal evolution. Prosecution for fel- 
ony and misdemeanor by information as well as by indictment is 
expressly sanctioned ; but no one may be prosecuted by infor- 
mation for felony without having first had a preliminary hearing 
before an examining magistrate or having waived such hearing. 
When the grand jury is employed, the concurrence of nine men 
out of twelve is sufficient for the return of a true bill. In county 
courts and courts not of record, the petty jury shall consist of 
six men ; and in civil cases and criminal cases involving crimes 
less than felonies three-fourths of the whole number of jurors 
may render a verdict. The provision relating to criminal libel 
is the same as that contained in the constitutions of the more 
conservative states, for example, in that of New York. In all 
criminal prosecutions for libel, the truth of the matter alleged 
to be libelous may be given in evidence to the jury, and if it 
appear to the jury that the matter charged as libelous is true or 
was written with good motives and for justifiable ends the party 
shall be acquitted. The rule of law that a person is not re- 
quired to give evidence tending to incriminate himself when tes- 
tifying against any other person or corporation is abrogated, 
and the " immunity bath " is substituted, as has been pointed out 
above. Likewise the common-law doctrine of the fellow-servant 
has been set aside in certain cases mentioned above, and the 
defence of contributory negligence is declared to be a question 
of fact to be submitted to the jury. 

The Oklahoma constitution does not show quite that " whole- 
some anxiety to protect and safeguard private property in 
every way" which Mr. Bryce observed as one of the excel- 
lent features in American constitutional development. It is 
true that it contains express provision that " private prop- 
erty shall not be taken or damaged for public use without 
just compensation " ; but at the same time it declares that " the 
right of the state to engage in any occupation or business for 
public purposes shall not be denied or prohibited, except that 
the state shall not engage in agriculture for any other than edu- 
cational and scientific purposes and for the support of its penal, 
charitable and educational institutions " — an exception clearly 
bucolic in its origin. Also every municipal corporation, as 
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has been indicated, may engage in any business or enterprise 
which might be carried on privately under a franchise from the 
city. In case the state should engage in business on such a 
large scale as to destroy the enterprises of private persons, 
would claims for compensation lie against it, or would the 
Oklahoma courts extend to the body politic that principle laid 
down by the English courts with reference to private corpora- 
tions, namely that damages are not recoverable for injury done 
in the ordinary course of competition? ' 

There also are evidences of that philanthropy and humani- 
tarianism which Mr. Bryce declared to be mingled in our state 
politics with folly and jobbery " like threads of gold and silver 
woven across the warp of dirty sacking." Educational and 
reformatory institutions, those for the benefit of the insane, 
blind, deaf and mute and such other institutions as " the public 
good may require " are to be established and supported by law. 
The creation of a system of free schools and compulsory edu- 
cation in the common branches is made obligatory on the leg- 
islature. The manufacture and sale of liquor as a beverage are 
forbidden. There is a generous exemption of homesteads 
from forced sales, except for the payment of purchase money, 
improvement charges, taxes and mortgages. The legal rate of 
interest in the absence of contract is fixed at six per cent, and 
the maximum rate is placed at ten per cent. Laws are to be 
enacted, as pointed out above, for the protection of the health 
of employees in mines, factories and on railways, and for the 
protection of women and children in industries. It is not only 
the state that assumes humanitarian obligations; the several 
counties shall provide, under the general prescriptions of the 
law, " for those inhabitants who, by reason of age, infirmity or 
misfortune, have claims upon the sympathy and aid of the 
county." 

Two or three clauses set us to wondering whether Oklahoma 
imagines that Calhoun is still alive. The first section of the 
first article declares that " the state of Oklahoma is an insep- 
arable part of the Federal Union," as if some Buchanan in the 

1 Webb, Industrial Democracy (edition of 1902), p. xxix. 
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president's chair at Washington might forget it in case of an 
incipient movement for secession. 1 In the same section it is 
expressly acknowledged that the " Constitution of the United 
States is the supreme law of the land " ; but treaties and laws 
made in accordance with that constitution are omitted. Per- 
haps because Congress is seen to be dilatory in enforcing the 
suffrage section of the fourteenth amendment (the Republican 
platform of 1904 notwithstanding), Oklahoma includes in her 
constitution the fifteenth amendment. The article regulating 
corporations is expressly restricted in its application so as not 
to conflict with any of the provisions of the constitution of the 
United States: the obligation of contract shall not be impaired, 
and due process must run everywhere throughout the state. 
Finally in reserving to the people the right to alter this consti- 
tution in the future, section one of the bill of rights warns 
them that such changes as may be made must not be repugnant 
to the fundamental law of the United States. 

In its provisions for amendment, the Oklahoma constitution 
seems to comply in general with the canons recently laid down 
by Professor Garner in a careful comparative study. 2 It 
provides in the first place for the two ordinary methods of 
change — for revision in state convention and for specific altera- 
tions by legislative reference to popular vote — and it adds a 
third expedient, amendment by popular vote on an initiative 
petition. A constitutional convention may be called by the leg- 
islature only with popular approval on a referendum vote, but 
the question whether a convention shall be called must be sub- 

1 Similar provisions, however, are contained in a large number of state constitutions. 
See the interesting debate in the New York Convention of 1894 over the proposal to 
insert a section acknowledging the supremacy of the constitution, laws and treaties 
of the United States. Revised Record of the Constitutional Convention of 1894, vol. 
i, pp. 1037 etseq, 

2 Political Science Review, vol. i, no. 2, pp. 213-247. Oklahoma has fallen into 
what Professor Garner regards as the error of not making exact provisions for the 
composition and procedure of future constitutional conventions. Its brief mention 
should be compared with the elaborate details laid down in art. xiv, sec. 2 of the 
New York constitution. However, with the initiative and referendum and easy legis- 
lative reference there will probably be no early need for a convention in Oklahoma. 
In fact the constitution seems to anticipate about everything that may happen within 
a reasonable time. 
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mitted to the people at least once in twenty years. Further- 
more, all revisions made in convention must be ratified by popu- 
lar vote. The legislature may also initiate an amendment by 
a simple majority vote of both houses; the proposition then 
goes to the people at a general election or, if two-thirds of 
each house concur, at a special election, where a majority of 
those voting is sufficient to ratify. Amendments may also be 
initiated by fifteen per cent of the legal voters, and, when ratified 
by a majority of the people voting thereon, they become a 
part of the fundamental law of the state. 

This remarkable political document has been rather severely 
criticized in many quarters on the ground that it is a radical 
departure from American principles and practice. One New 
York newspaper, desiring to cast reflections upon Great Britain 
for adopting an old-age pension system, declared that " the 
mother of parliaments " had sunk to the level of this new west- 
ern state. The Oklahoma constitution, however, has not sur- 
prised any one who has been following the tendencies of Amer- 
ican state legislation for the last three decades; it is by no 
means " a leap in the dark " or " a shooting of Niagara." The 
American people are not given to sailing the ship of state by 
the stars or to deducing rules of law from abstract notions ; and 
every important clause of the Oklahoma constitution has been 
tried out in the experience of one or more of the older com- 
monwealths. The initiative and referendum came from Oregon 
and find warrant in the laws of several other states ' ; direct nom- 
ination is fast working a revolution in the American party sys- 
tem after a generation of tentative experiments built upon 
earlier voluntary methods 2 ; the departures from old legal 
practices, even in such important matters as the injunction, find 
many precedents; the provisions regarding corporations are 
gathered from the constitutions and statutes of states as far 
apart as New York and Texas; and the labor provisions are 
not new to students of social economy. 

Charles A. Beard. 

1 Political Science Quarterly, vol. xxiii (December, 1908), pp. 577 et seq. 
2 Merriam, Primary Elections (1908). 



